
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



206 



THE ADVOCATE OF PEACE. 



October, 



respect these rights by the very terms of the treaty giv- 
ing them jurisdiction. In addition to this it is provided 
that an appeal to arms may be taken from a decision 
affecting these or any other rights not enumerated in 
Article 1. This really guarantees to all nations all their 
vital interests, leaves them free to defend them even 
against judicial invasion, and removes all reason for 
reserving from arbitration the questions affecting vital 
interests or national honor. 

3. The Treaty of The Hague. In attempting to 
strengthen and magnify the Hague Tribunal it is neces- 
sary of course to correct any defects and supply any 
omissions in the treaty on which it is founded. The 
method provided by the Treaty of The Hague for select- 
ing judges to try any particular case is defective in this, 
that even after the naming of two judges each by the 
two disputant nations no sure way of selecting the fifth 
is provided. Here it is provided that a member of the 
highest court of a nation not interested in the dispute be 
chosen by lot, if the Court cannot be constituted fully 
by the method provided in the Treaty of The Hague. 
And who is worthier to judge between nations than the 
men to whom the several nations have entrusted judg- 
ment in their most vital national interests ? 

The Hague Court has no jurisdiction whatever. It 
can act only in cases voluntarily submitted to it, and it 
has not the proper power to develop a system of pro- 
cedure. This treaty corrects both these defects, giving the 
court jurisdiction over those questions in which arbitration 
is made obligatory, and authorizing it to develop a suit- 
able system of procedure. So that by this treaty the 
Hague Court will not only be founded upon the work of 
jurisdiction, but will become an integral self-acting part 
of the world's judicial machinery. 

In the next place, the Treaty of The Hague can be 
terminated on one year's notice. Provision is here 
made for prolonging its life after notice of denunciation. 
Three years is suggested, for this reason : It takes that 
long to build a warship. And this provision will tend 
toward decrease in naval construction after the treaty 
is generally adopted, because new ships can be ordered 
on notice of denunciation and be in service by the time 
the treaty expires. 

Furthermore, there would be a political party in every 
action opposed to denunciation, and the increased war 
preparation would give them good ground to stand on, 
and in three years they might carry the country against 
denouncing the treaty before the notice became effective. 
These are the main things that would be accomplished 
by this treaty : the Hague Tribunal would be strength- 
ened and magnified, being given a proper place among 
judicial institutions and thus enabled more easily and 
surely to grow in power and favor. International courts 
inferior to the Hague Tribunal would be constituted 
which would serve as anterooms, not as rivals, to that 
Court, keeping out such questions as ought to be decided 
by inferior tribunals and inducing the nations to use the 
Hague Court in questions proper for it. 

The plan for these Courts of First Instance removes 
some serious objections to arbitration which have already 
made themselves felt. Among them is the fear of deci- 
sions by judges who have no knowledge of national or 
local conditions. The judges comprising these Courts of 
First Instance, being chosen from the highest courts of 



the disputant nations, would understand local conditions, 
and errors from prejudice or partiality on their own part 
would be corrected on appeal to the High Court at The 
Hague. 

The treaty is submitted as an aspiration toward the 
highest and, at the same time, as a suitable concession to 
existing conditions, in order that it may hope for imme- 
diate and universal acceptance. This is hoped for from 
the provision allowing each nation to endorse the pro- 
cedure part of the treaty, thus putting it into effect, and 
at the same time to endorse the essential part only to 
the extent that it is willing to go, thus making the treaty 
narrow in scope for backward nations, broad in scope for 
advanced nations, but operative to some extent among all 
nations now, and destined to come into fuller operation 
among all as fast as any nation rises to the height of 
honor involved in abandoning war and accepting arbi- 
tration on a just basis in its stead. 

The American people would prefer to sweep away all 
these distinctions and differences and create now all the 
governmental machinery necessary to administer justice 
among nations as it is administered among the United 
States. They must content themselves, however, with 
making painful and slow steps forward, but they are re- 
solved to go forward until the best is attained, however 
long the way or great the effort required. 



Draft of a General Treaty of Arbitration. 

BY HON. EICHABD BARTHOLDT. 

President of the Arbitration Group in Congress. Submitted 
to the Xlllth Interparliamentary Conference. 

With a view to substituting judicial decisions accord- 
ing to recognized principles of law for war between 
nations, the signatory powers have entered into the fol- 
lowing general treaty of arbitration, which is based upon 
the recognized right of every nation to organize itself in 
such a manner as it may choose and to be supreme in its 
own domain, without, of course, freeing it from responsi- 
bility for its acts contrary to recognized principles of 
international law. (See Sir Henry Maine on Interna- 
tional Law, p. 60. Hannis Taylor on International Law.) 

Article I. All differences which grow out of the 
interpretation or enforcement of treaties, which concern 
diplomatic or consular privileges, boundaries, rights of 
navigation, indemnities, pecuniary claims, violations of 
the right of personal property, violations of recognized 
principles of international law, shall be tried by the inter- 
national courts, established under this treaty and the 
Treaty of The Hague, Section 30 et seq. 

Article II. All other questions of whatever charac- 
ter shall be referred to a Commission of Inquiry, consti- 
tuted according to the provisions of the Treaty of The 
Hague (Title III., Article 9-14), or to a court constituted 
as provided herein, and decided on appeal by a Court of 
the Permanent Tribunal at The Hague, before resort to 
arms. Alleged violations of this clause shall be tried by 
the international courts as provided for questions included 
in Article I. 

Article III. Upon filing of a statement of its con- 
tention in a case of the kind included under Article It., 
either power may serve notice that it will be proper for 
its treaty-making power to accept or reject the decision, 
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otherwise it will be considered that the decision of the 
courts shall be final as in cases coming under Article I. 

In case the treaty-making power elects to reject a de- 
cision after same is rendered, before commencement of 
hostilities the powers concerned and the Administrative 
Council at The Hague shall agree upon and publish what 
shall be considered contraband, the rights and duties of 
neutrals, as understood by the belligerents, and the day 
for commencing and ending of hostilities, and the terri- 
tory within which war may be waged. This being done, 
the question of war or peace shall be referred to the 
people of the appealing nation for their decision before 
war is actually declared. 

Article IV. Courts of First Instance shall be con- 
stituted as follows : Upon notice of resort to arbitration 
by either party to a dispute, the members of the Highest 
Court of each power concerned shall name two of their 
own number, or any other two persons whom they con- 
sider competent, as judges. These shall each name a mem- 
ber of the Hague Tribunal, and the last member of the 
Court shall be chosen by lot from those so named, and 
he shall be the presiding judge, unless he request the 
judges to elect a presiding judge other than himself. 

But by mutual consent of all the designated judges, 
the presiding judge may be chosen by them. In such 
case he need not be a member of the Hague Tribunal. 

Article V. All cases under both Articles I. and II. 
shall be tried first by a court constituted as above, or by 
a Commission of Inquiry, unless all parties concerned 
agree to begin action in the High Court of The Hague. 
There may be an appeal in all cases to the High Court 
of The Hague, unless the decision is unanimous, the ques- 
tion pecuniary, and the amount adjudged is less than 
£1,000,000. 

There must be an appeal to the High Court of The 
Hague before exercise of the right to resort to arms 
remains ; for such right shall hereafter be exercised only 
after a decision by a High Court of the Hague Tribunal, 
either upon original hearing of a controversy or upon 
an appeal from a Commission of Inquiry or from a Court 
of First Instance, constituted as provided herein. 

Article VI. The Courts of First Instance shall de- 
cide upon all rules of procedure, appoint all necessary 
agents and fix their compensation, designate the time 
and place of their sittings, etc., and shall render their 
decisions according to the terms of the Treaty of The 
Hague on this subject ; and shall have power to tax costs 
and fees for maintaining the necessary officers of the 
Court, and order such sums to be paid in by the litigants, 
during the action, as may be necessary to meet the current 
costs. 

Article VII. Either party to a controversy may 
deliver to the other party or parties a statement of its 
contention, and is entitled to a -judgment according to 
the same, to be entered by the Clerk of the Hague Court, 
unless it receives a counter-statement in a reasonable 
time. Upon application and proof of delivery of such 
statement of the case, the clerk of the court shall" desig- 
nate what would be a reasonable time for delivery of 
counter-statement, and shall so notify the other party or 
parties. 

A judgment by default may be set aside by the clerk 
for reasonable cause. 

Upon issue joined, the clerk shall certify the fact with 



proper papers to the Highest Court of each power con- 
cerned, if the case is to be tried before a Court of First 
Instance. 

If the case is to come before a Commission of Inquiry 
or before a Court of the Hague Tribunal, the clerk of 
the Hague Tribunal shall take the necessary steps to con- 
stitute such a Commission or Court as provided in this 
treaty and the Treaty of The Hague. 

When the judges for the trial of a case shall have been 
selected it shall be proper for them to decide and an- 
nounce to the contending parties the reasonable rules of 
procedure to be followed for taking evidence, hearing 
motions, etc., time and place of trial, sittings of Court, etc. 

Rules of procedure once announced and followed shall 
be considered as constituting a part of the procedure of 
the Permanent Court of Arbitration, of the Courts of 
First Instance, and of the Commissions of Inquiry, but 
may be changed by the Court or Commission of Inquiry 
especially constituted to try any question upon the appli- 
cation of any party at the first session after its constitu- 
tion, or by the Judges during any case, on their own 
initiative. 

Article VIII. If a Court of the Hague Tribunal or 
a Commission of Inquiry shall not be constituted by the 
method provided in the Treaty of The Hague, the clerk 
of the Hague Court shall summon, by lot, a sufficient 
number of the members of the Highest Court of the 
nations signatory of this treaty, not of the parties to the 
action, from whom the Court or Commission shall be 
completed, by such method as may be prescribed by the 
Court. 

In making the members of the Highest Courts of the 
nations eligible for duty on the International Court and 
the Commission of Inquiry, it is intended that only those 
who are actively judging in their own nation shall be 
eligible to judge between nations. 

Article IX. Denunciation of the Treaty of The 
Hague by a nation shall remove its judges from the 
International Courts, and therefore the high contracting 
parties agree that neither of them shall denounce the 
Treaty of The Hague while this present treaty remains 
operative. And the Permanent Court of Arbitration 
provided for by the Treaty of The Hague, and such 
other courts as are hereby or may hereafter be created 
by the signatory powers, shall have and exercise the 
jurisdiction created by the present treaty until the 
present treaty is denounced, even though the other 
signatory powers of the Treaty of The Hague may 
have previously denounced that treaty. 

And in order to make this article of this present treaty 
effectual, the high contracting parties agree, so long as 
this present treaty remains in force, to keep their mem- 
bers of the Permanent Court of Arbitration duly ap- 
pointed as provided in said Treaty of The Hague. 

Article X. This treaty shall continue in force three 
years after denunciation by either of the signatories or 
adhering parties thereto ; a denunciation by one nation 
shall not terminate it as between the other signatories or 
those that may adhere to it after original execution. 

Article XI. The number of judges to be selected, 
as herein provided, for the trial of any controversy, 
shall be five, unless otherwise agreed by the parties, or 
unless the number of nations in a case before the Courts 
of First Instance necessitates for such case a larger 
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number ; and decision shall be by a majority of judges. 

Article XII. The president of a Court or Commis- 
sion of Inquiry constituted by virtue of this treaty shall 
be designated by the Court after it is fully constituted, 
except as provided in Article IV. 

Article XIII. The Court shall determine the lan- 
guage to be used in any case. 

Article XIV. International Courts and Commis- 
sions of Inquiry shall have power to tax the costs of all 
cases according to their judgment. 

Article XV. All nations whose people are engaged 
in commerce with the people of any of the signatory 
powers may adhere to this treaty at any time. In the 
event of their unwillingness to agree to the judicial 
determination of all such questions as are included 
herein, with the notice of their adherence, they may 
designate such classes of controversies as they will refer 
to arbitration under this treaty. Upon such designation 
the treaty shall become operative for such controversies 
between all the powers that have adhered to the treaty 
in all its parts or have designated the same classes of 
controversies as arbitrable. 

Article XVI. Nothing herein shall prevent entire 
freedom of action by all signatory powers in a matter 
which concerns a power not signatory hereto. 

In witness whereof, the signatory powers, etc. 



Text of the Treaty of Portsmouth. 

Following is in substance the treaty of peace signed 
at Portsmouth, N". H., on September 5, by the Russian 
and Japanese plenipotentiaries, Mr. de Witte, Baron de 
Rosen, Baron Komura and Minister Takahira : 

The peace treaty opens with a preamble reciting that 
His Majesty the Emperor and Autocrat of all the 
Russias, and His Majesty the Emperor of Japan, desir- 
ing to close the war now subsisting between them, and 
having appointed their respective plenipotentiaries and 
furnished them with full powers, which are found to be 
in form, have come to an agreement on a treaty of peace, 
and arranged as follows : 

Article I. Stipulates for the reestablishment of 
peace and friendship between the sovereigns of the two 
empires and between the subjects of Russia and Japan, 
respectively. 

Article II. His Majesty the Emperor of Russia 
recognizes the preponderant interest from political, mili- 
tary and economical points of view of Japan in the 
Empire of Korea, and stipulates that Russia will not 
oppose any measures for its government, protection or 
control that Japan will deem necessary to take in Korea 
in conjunction with the Korean government, but Russian 
subjects and Russian enterprises are to enjoy the same 
status as the subjects and enterprises of other countries. 

Article III. It is mutually agreed that the territory 
of Manchuria be simultaneously evacuated by both Russian 
and Japanese troops, both countries being concerned in 
this evacuation, their situations being absolutely identi- 
cal. All rights acquired by private persons and com- 
panies shall remain intact. 

Article IV. The rights possessed by Russia in con- 
formity with the lease by Russia of Port Arthur and 



Dalny, together with the lands and waters adjacent, 
shall pass over in their entirety to Japan, but the proper- 
ties and rights of Russian subjects are to be safeguarded 
and respected. 

Article V. The governments of Russia and Japan 
engage themselves reciprocally not to put any obstacles 
to the general measures (which shall be alike for all na- 
tions) that China may take for the development of the 
commerce and industry of Manchuria. 

Article VI. The Manchurian railway shall be oper- 
ated jointly between Russia and Japan at Kouangt- 
chengtse. The two branch lines shall be employed only 
for commercial and industrial purposes. In view of 
Russia keeping her branch line with all rights acquired 
by her convention with China for the construction of 
that railway, Japan acquires the mines in connection 
with such branch lines which fall to her. However, the 
rights of private parties or private enterprises are to be 
respected. Both parties to this treaty remain absolutely 
free to undertake what they deem fit on unappropriated 
ground. 

Article VII. Russia and Japan engage themselves 
to make a conjunction of the two branch lines which 
they own at Kouangtchengtse. 

Article VIII. It is agreed that the branch lines of 
the Manchurian railway shall be worked with a view to 
assure commercial traffic between them without ob- 
struction. 

Article IX. Russia cedes to Japan the southern 
part of Sakhalin Island as far north as the fiftieth degree 
of north latitude, together with the islands depending 
thereon. The right of free navigation is assured in the 
bays of La Perouse and Tartare. 

Article X. This article recites the situation of Rus- 
sian subjects on the southern part of Sakhalin Island, 
and stipulates that Russian colonists there shall be free, 
and shall have the right to remain without changing 
their nationality. Per contra, the Japanese government 
shall have the right to force Russian convicts to leave 
the territory which is ceded to her. 

Article XI. Russia engages herself to make an 
agreement with Japan, giving to Japanese subjects the 
right to fish in Russian territorial waters of the . sea of 
Japan, the sea of Okotsk and Behring Sea. 

Article XII. The two high contracting parties en- 
gage themselves to renew the commercial treaty existing 
between the two governments prior to the war, in all its 
vigor, with slight modification in details and with a most 
favored nation clause. 

Article XIII. Russia and Japan reciprocally engage 
to restitute their prisoners of war on paying the real 
cost of keeping the same, such claim for cost to be sup- 
ported by documents. 

Article XIV. This peace treaty shall be drawn up 
in two languages, French and English, the French text 
being evidence for the Russians and the English text for 
the Japanese. In case of difficulty of interpretation, the 
French document to be final evidence. 

Article XV. The ratification of this treaty shall be 
countersigned by the sovereigns of the two states within 
fifty days after its signature. The French and American 
embassies shall be intermediaries between the Japanese 
and Russian governments to announce by telegraph the 
ratification of the treaty. 



